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Long-Awaited Affirmative Action Decision Does Not End the SuspenseBarbara A. Lee, Rutgers
University and Edwards Wildman Palmer, LLP, and author, The Law of Higher Education, Fifth
EditionJune 24, 2013—Today the U.S. Supreme Court announced, in a 7–1 decision, that it was
returning the case in Fisher v. University of Texas at Austin to the lower court because that court
had used the incorrect standard to evaluate whether the University’s affirmative action
admissions program was lawful. While Court watchers had expected either that a conservative
majority would outlaw the use of race in admissions decisions altogether, or would overturn the
Court’s 2003 decision in Grutter v. Bollinger (the University of Michigan case), neither of these
outcomes occurred. The Court did say, importantly, that a college must exhaust every race-
neutral alternative to obtain a diverse student body before it may use race (or some other
protected characteristic) as an explicit criterion in making admissions decisions. In examining a
college’s use of race, said the Court, a reviewing court must be satisfied that “no workable race-
neutral alternatives would produce the educational benefits of diversity.”The Court criticized the
panel of Fifth Circuit judges who, said the majority, were too deferential to the University’s
insistence that it had acted in “good faith,” and explained that courts reviewing affirmative action
plans must apply “strict scrutiny” to the program. The Court said: “Strict scrutiny does not permit
a court to accept a school’s assertion that its admissions process uses race in a permissible way
without closely examining how the process works in practice,” saying that the college must first
have demonstrated that diversity is a compelling government interest (which the Court said it
had done), and must then have “offered sufficient evidence to prove that its admissions program
is narrowly tailored to obtain the educational benefits of diversity.”Justices Scalia and Thomas
joined the majority opinion, but also wrote concurring opinions, stating that they believed any
use of race to make admissions decisions was unlawful. Justice Ginsburg dissented, stating that
the University of Texas had followed Grutter’s guidance in crafting its admissions program, that
its evidence satisfied the strict scrutiny test, and thus its admissions program was
lawful.Review“[The Law of Higher Education] transcends the law―an important enough topic in
itself―to be essential reading for anyone interested in understanding the complexities of
organizing and managing American Higher Education Institutions.” ―The Journal of Higher
EducationFrom the Inside FlapMake sure you have a copy on your bookshelf.The Law of Higher
Education, Fifth Edition, is the most up-to-date and comprehensive reference, research source,
and practical legal guide for college and university administrators, campus attorneys, legal
counsel, and institutional researchers, addressing all the major legal issues and regulatory



developments in higher education.In the increasingly litigious environment of higher education,
William A. Kaplin and Barbara A. Lee’s clear, cogent, and contextualized legal guide proves
more and more indispensable every year.Over 3,000 new cases related to higher education
have been decided since the publication of the previous edition, and scores of changes to
higher education law are made each year. Every section of the fifth edition contains new
material, including those related to:Hate speech and free speech rights of students and faculty
in public universitiesSharing of research with international colleaguesIntellectual property,
copyright law, and peer-to-peer file sharingStudent suicideCampus safety and the “Clery
Act” (Campus Security Act)Police and administrators’ right to search students’ residence hall
roomsGovernmental support for religious institutions and religious autonomy rights of individual
public institutionsCollective bargaining and antidiscrimination lawsNondiscrimination and
affirmative action in employment, admissions, and financial aidFamily and Medical Leave Act
and workers’ compensationFERPA (Family Educational Rights and Privacy Act)Impacts of the
2007 Virginia Tech shootingsThe book covers the implications of the Civil Rights Act of 1964—
Title VI,Title VII, and Title IX—ADA (Americans with Disabilities Act), the Public Health Service
Act, the USA PATRIOT Act, the Illegal Immigration Reform and Immigrant Responsibility Act
(IIRIRA), and more, plus the most need-to-know topics, such asincluding laws pertaining
to:Bulling and hazing, including liability for accident and hazing injuries Substance abuse on
campusLiability and privacy issues related to campus computer networksStudent suspensoin
and expulsionStudent veteransTransgender studentsUndocumented studentsAcademic Bill of
Rights (ABOR)Faculty tenure denials, mediation in faculty disputes, and alternative dispute
resolution (ADR)Negligence and “assumption of risk”Gun possession From the Back
CoverMake sure you have a copy on your bookshelf.The Law of Higher Education, Fifth Edition,
is the most up-to-date and comprehensive reference, research source, and practical legal guide
for college and university administrators, campus attorneys, legal counsel, and institutional
researchers, addressing all the major legal issues and regulatory developments in higher
education.In the increasingly litigious environment of higher education, William A. Kaplin and
Barbara A. Lee’s clear, cogent, and contextualized legal guide proves more and more
indispensable every year.Over 3,000 new cases related to higher education have been decided
since the publication of the previous edition, and scores of changes to higher education law are
made each year. Every section of the fifth edition contains new material, including those related
to:Hate speech and free speech rights of students and faculty in public universitiesSharing of
research with international colleaguesIntellectual property, copyright law, and peer-to-peer file
sharingStudent suicideCampus safety and the “Clery Act” (Campus Security Act)Police and
administrators’ right to search students’ residence hall roomsGovernmental support for religious
institutions and religious autonomy rights of individual public institutionsCollective bargaining
and antidiscrimination lawsNondiscrimination and affirmative action in employment, admissions,
and financial aidFamily and Medical Leave Act and workers’ compensationFERPA (Family
Educational Rights and Privacy Act)Impacts of the 2007 Virginia Tech shootingsThe book



covers the implications of the Civil Rights Act of 1964―Title VI,Title VII, and Title IX―ADA
(Americans with Disabilities Act), the Public Health Service Act, the USA PATRIOT Act, the
Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA), and more, plus the most
need-to-know topics, such asincluding laws pertaining to:Bulling and hazing, including liability
for accident and hazing injuriesSubstance abuse on campusLiability and privacy issues related
to campus computer networksStudent suspensoin and expulsionStudent veteransTransgender
studentsUndocumented studentsAcademic Bill of Rights (ABOR)Faculty tenure denials,
mediation in faculty disputes, and alternative dispute resolution (ADR)Negligence and
“assumption of risk”Gun possessionAbout the AuthorWILLIAM A. KAPLIN is professor of law
emeritus at The Catholic University of America, Washington, DC, where he also served as
special counsel to the Office of General Counsel. He is now senior fellow at the Center for
Excellence in Higher Education Law and Policy, Stetson University College of Law.BARBARA A.
LEE is professor of human resource management at Rutgers University’s School of
Management and Labor Relations and of counsel to the law firm of Edwards Wildman Palmer.
An attorney, she teaches employment law and higher education law.Read more
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William R. Fossey, “An indispensable reference book for scholars working in the area of higher
education law. This is an excellent reference book for anyone writing in the area of higher
education law or anyone working as a senor college administrator. People who teach courses in
higher education law should also look at the authors' student edition, a shorter compendium of
the law and very useful as a teaching text.”

Ed Boucher, “Indispensable for my work as Assistance Vice President for Student ....
Indispensable for my work as Assistance Vice President for Student Affairs. Previously I had the
4th edition and used that during my tenure as the Dean of Students. The 5th edition carries on
the same tradition of excellence.”

The book by William A. Kaplin has a rating of  5 out of 5.0. 2 people have provided feedback.
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